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DETAILED ACTION 

Applicant's Amendment filed 06/1 1/07 has been entered and carefully 
considered. Claims 1, 7 and 12-19 have been amended. Claim 23 has been 
added. However, the limitations of the new and amended claims have not been 
found to be patentable over prior art of record; therefore, claims 1-3, 7 and 12- 
23 are rejected under the same ground of rejection as set forth in the Office 
Action mailed 12/11/06. 

Claim Objections 

Claims 20-22 appear to be directed to software per se. Corrections are required 
to place these claims in one of the four categories of invention. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented 
and the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-3, 7 and 12-23 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Smith [US. 5,721 ,853]. 

As to claims 1, 7, 12, 15-16 and 23, Smith teaches a computer implemented 
method and corresponding apparatus for a menu selection comprising the 
steps/means for a display displaying menu comprising a radial marking menu 
portion simultaneously displayed with a linear menu portion (figure 3D, the 
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radial marking menu portion on three quadrants: Tools, Ask AST and S/W 
Suites. These menu portions also are linear menu portions); 
a pointing device for indicating a type of selection by one of making a stroke 
having a direction and designating a location (figure 2, column 4, line 45 
through column 5, line 3); and a computer connected to a display and said 
pointing device (figure 2, (23)), and determining selection criteria for the type 
and a menu selection based on a method of selection from one of the stroke 
and the location (figure 3E, column 5, line 40 through column 6, line 6). 
Smith also teaches a display displaying a menu comprising a radial marking 
menu portion and a linear menu portion at figure 3D. 
Smith fails to clearly teach two different portions of radial marking menu and 
linear menu. However, it was well known in the computer art to implement the 
two different menu portions. It would have been obvious to one of skill in the art, 
at the time the invention was made, to implement two menu portions on the 
same display. Motivation of the combination would have been to save space for 
computer display. 

As to claim 2, Smith teaches the menu including at least nine selectable menu 
items (figure 3E). 

As to claim 3, Smith teaches the menu including at least one menu item 
selectable based on the designating of only a location (figure 2, column 4, line 
45 through column 5, line 3). 
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As to claims 13-14, 17, Smith teaches specifying selection criteria of a radial 
marking menu item when a method of selection is a stroke direction in the radial 
marking menu portion (column 5, lines 40 through column 6, line 6) and 
specifying selection criteria of a linear location menu item when a method of 
selection uses an end point of the stroke when the stroke is in a linear location 
selection region (column 5, lines 4-40). 

Smith teaches the radial marking menu portion at figure 3D and the linear menu 
portion at figure 3C. 

As to claims 18-19, Smith shows making a stroke in a menu, selecting a 
displayed first item of the menu when the stroke terminates inside the displayed 
first item of the menu and selecting, based on the stroke, a second item of the 
menu, when the stroke does not terminate inside any displayed items of the 
menu (figure 3D, column 6, lines 27-55). 

As to claims 20-22, Smith teaches a radial portion, a linear portion and a menu 
selection being based on a stroke, selection of a radial menu item of radial 
portion being suppressed when a pointer location is in the linear portion 
(column 5, lines 4-40), the radial menu item selection being reactivated when 
the pointer location exits a linear item in the linear portion and when the pointer 
location crosses a radial portion boundary line extending across the menu 
(column 5, line 40 through column 6, line 6). 

Response to Arguments 
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1) Both Declarations and Attachments filed 06/11/07 under 37 CFR 1.131 have 
been considered but they are ineffective to overcome the applied references. 

a) Appellant seeks to establish prior invention by showing reduction to practice 
before April 28, 1995, the date of the Smith reference. 

The evidence submitted is insufficient to establish a conception of the invention 
prior to the effective date of the Smith reference. While conception is the mental 
part of the inventive act, it must be capable of proof, such as by demonstrative 
evidence or by a complete disclosure to another. Conception is more than a 
vague idea of how to solve a problem. The requisite means themselves and 
their interaction must also be comprehended. See Mergenthaler v. Scudder. 
1897 CD. 724, 81 O.G. 1417 (D.C. Cir. 1897). In Declaration under 37 C.F.R. 
1 .1 31 filed 09/30/2004, second paragraph, claimed "to put together a variety of 
mock-up data and programs in the same computer to demonstrate the base 
premise of the concept"; however, this concept was only implemented on a 
single (or local) computer and the Applicant did not know how to make the 
concept working as claimed "a pointing device for indicating a type of selection 
by one of making a stroke having a direction and designating a location" 
Therefore, it raises the question whether or not the applicant has a conception 
before the reference date. 

The evidence submitted is insufficient to establish a reduction to practice of the 
invention in this country or a NAFTA or WTO member country prior to the 
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effective date of the reference, see MPEP 715.The Attachments A-E comprise 
a menu template of draft code as well as sample display format for the display 
of all menu portions and related items. They are, individually or together, still 
not evidence that provide a showing of facts in character and weight. Therefore, 
the evidence is still insufficient to establish a "reduction to practice" of the 
invention in this country or a NAFTA or WTO member country prior to the 
effective date of the reference. 

b) In general, proof of actual reduction to practice requires a showing that the 
apparatus actually existed and worked for its intended purpose. (See MPEP 
715.07) 

For an actual reduction to practice, the invention must have been sufficiently 
tested to demonstrate that it will work for its intended purpose, but it need not 
be in a commercially satisfactory stage of development. If a device is so simple, 
and its purpose and efficacy so obvious, construction alone is sufficient to 
demonstrate workability. King Instrument Corp. v. Otari Corp., 767 F.2d 853, 
860, 226 USPQ 402, 407 (Fed. Cir. 1985). (See MPEP 2138.05). 
The evidence submitted is also insufficient to establish diligence from a date 
prior to the date of reduction to practice of the Smith reference to either a 
constructive reduction to practice or an actual reduction to practice. The 
affidavit fails to establish an alleged reduction to practice prior to the application 
filing date. There is no evidence provided by the Applicant in the critical period 
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which is the time between the time just prior to the filing date of the Smith 
reference to the filing date of this application. MPEP 2138.06 states that "the 
critical period for diligence for a first conceiver but second reducer begins not at 
the time of conception of the first conceiver but just prior to the entry in the field 
of the party who was first to reduce to practice and continues until the first 
conceiver reduces to practice", and "an Applicant must account for the entire 
period during which diligence is required". 

In determining the sufficiency of a 37 CFR 1 .131 affidavit or declaration, 
diligence needs not to be considered unless conception of the invention prior to 
the effective date is clearly established, since diligence comes into question 
only after prior conception is established. Ex parte Kantor, 177 USPQ 455 (Bd. 
App. 1958) 

However, in the interest of compact prosecution, the examiner notes that the 
evidence submitted is insufficient to establish diligence from a date prior to the 
effective date of the Smith reference (04/28/1 995) to the US filing date of this 
application (06/06/95) because of periods of lacking activity in the Attachments 
without any explanation such as periods of 2 months between April 28, 1995 
and June 06, 1995 

c) There is not enough evidence to clearly prove the relationships between 
Declaration, Attachments and the claims. Therefore, no reduction to practice 
has been shown and Applicant has failed to establish prior invention. 
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The declaration and accompanying Attachments do not provide enough 
evidence to support all the claimed limitations prior to the reference date, 
therefore do not support conception of the claimed invention. For example, 
there is not explanation of the exhibits or positive statement on the declaration 
to support the limitation "a display displaying a menu comprising a radial 
marking menu portion simultaneously displayed with a linear menu portion, a 
pointing device for indicating a type of selection by one of making a stroke 
having a direction and designating a location; and a computer connected to said 
display and said pointing device, and determining selection criteria for the type 
and a menu item selection based on a method of selection from the one of the 
stroke and the location" in claims 1 and 7-19. The aforementioned limitations in 
claims 1,7-19 merely provide as example of insufficient evidence supporting 
conception of the claimed invention. It is to be understood that there are other 
claimed limitations that are not sufficiently supported by the evidence provided 
by the declaration and the accompany Attachments. 
2) Applicant has argued that Smith teaches selection of an item is by 
designating a location not by making a mark/stroke. 

However, the examiner respectfully disagrees because selection of each of the 
quadrants 202-208 (figure 3A-E) is by movement of the mouse pointer (23) into 
any of the four quadrants causes the corresponding secondary interface to be 
displayed. Moving the mouse pointer (23) over the quadrant 204 (figure 2) 
labeled "Ask AST" a cause a secondary interface comprising plurality of menus. 
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These menus are displayed and selected by movement of the mouse pointer 
into any of the four quadrants (a stroke). The step of moving the mouse pointer 
over these quadrants is similar to the step of making a stroke having a direction 
and designating a location. 

3) Applicant also argued that Smith fails to teach displaying a menu comprising 
a radial marking menu portion simultaneously displayed with a linear menu 
portion. However, the examiner respectfully disagrees because as disclosed at 
figure 3D, the radial marking menu portion being on three quadrants: Tools, Ask 
AST and S/W Suites. These menu portions also are linear menu portions. 

4) Applicant also argued that Smith fails to teach determining selection criteria 
for the type and a menu item selection based on a method of selection from the 
one of the stroke and the location. However, the examiner respectfully 
disagrees because selection of each of the quadrants 202-208 (figure 3A-E) 
being by movement of the mouse pointer (23) into any of the four quadrants 
causes the corresponding secondary interface to be displayed is considered as 
a radial marking selection type. Selection of any menu from a linear menu 
portion 306d, figure 3D is considered as a linear selection type. Therefore, it is 
clear that Smith teaches determining selection criteria for the type and a menu 
item selection based on a method of selection from the one of the stroke and 
the location. 
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Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of 
time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire 
THREE MONTHS from the mailing date of this action. In the event a first reply 
is filed within TWO MONTHS of the mailing date of this final action and the 
advisory action is not mailed until after the end of the THREE-MONTH 
shortened statutory period, then the shortened statutory period will expire on 
the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In 
no event, however, will the statutory period for reply expire later than SIX 
MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Mylinh Tran. The examiner can 
normally be reached on Mon - Thu from 7:00AM to 3:00PM at 571-272-4141. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Weilun Lo, can be reached at 571-272-4847. 

The fax phone numbers for the organization where this application or 
proceeding is assigned are as follows: 

571-273-8300 
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Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see 
http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 
(toll-free). 
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